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5 3er(3rd),t rf@ra. ast{ af faf@fa ah a srga uf@rant/
,1f@)aUTh#.,3rat zrzr a Paar ?t.

· Any person aggrieved by this Order-in:-Appeal may file an appeal to the appropriate authority in the
: following way. , · , : .

m

'i: 
National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases

. where one of the issues involved relatesto place of supply as per Section 109(5) of CGSTAct, 2017.

0
{ii)

(iii}

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
mentioned in para- (A)(i) :above in terms of Section 109(7) of CGST Act, 2017

· ·. ' . 1 1 : ,
Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit
involved-,or the differe.nce-in-Tax or Input Tax Credit involved or the amount of fine, fee or penalty
deterrined in the'order appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B} Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST
APL-OS, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
by a copy of the order app,ealed against within· seven days of filing FORM GST APL-OS online .

, l, 1 i ·

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying-
(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is

· :- admitted/accepted bythe appellant, and
'(ii) A'sum equal to twenty five per cent of the remaining amount of Tax in dispute, in

: · addition'to.the amount paid under:Section 107(6) of CGST Act, 2017, arising from the said order,
, • , , ··in relation to which .the appeal has been filed.
if.he 'Central Goods & Service· Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has

·- provided that the-appeal to tribunal can be made within three months from the date of communicaticin
,of Order or date, on which the President or the State President, as the case may be, of the Appellate
Tribunal enters office;whkhever is later.

(i}

(ii)

(C}
·- •··-· -·· ·-

5a 30ha4tr If@part at, 3r4la atfa iaifa cnru, faa 3it at1an 9Tani h
fr, 3rdrff fqnafzr aazzwww.cbic.gov.in at er raa &l

·- .

For elaborate .detailed and latest provi~0-n~ir-lg,_to filing of appeal to the appellate authority, the
appellant ma/ refer to the website wwsbic.got.ii1

I:
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ORDER-IN-APPEAL

Brief Facts of the Case :

M/s. Soma Textiles & Indusries Ltd., Rakhial Road,
Rakhial, Ahmedabad - 380023 (hereinafter referred as 'Appellant')' has

filed the present appeal against Order No. 23/AC/Div-I/RBB/2021-22
dated 26.08.2021 (hereinafter referred as 'impugned order) passed by the

Assistant Commissioner, CGST, Division - I, Ahmedabad South
(hereinafter referred as 'adjudicating authority').

2i). Briefly stated the facts of the case is that the 'Appellant' is
holding GST Registration - GSTIN No.24AADCS0405R1ZB has filed the

present appeal on 04.10.2021. During the course of audit, it was observed
that the 'Appellant' has claimed balance ITC of Cenvat as on 30.06.2017

amounting to Rs.36,83,768/- in TRAN-1. The said Cenvat balance was 0
comprising of Additional Duty of Excise on Textiles and Textile Articles 

1

TTA amounting to Rs.36,44,333/- and National Contingent Calamity Duty
amounting to Rs.39,435/-. The assessee had been claiming exemption of

duty under Notification No. 30/2004-CE dated 09.07.2004 since 2004. The
assessee, however, kept on showing the above Cenvat balance in ER-1
returns, despite being lapsed as per Rule 11(3) of Cenvat Credit Rules,
2004, after opting for benefit of Notification 30/2004-CE issued under

Section SA of the Central Excise Act, 1944. Though the above Cenvat
credit was not eligible to be carried forward in GST era, the taxpayer
carried forward the same irregularly. This resulted in to irregular claiming 0
of ITC to the tune of Rs.36,83,768/-.

2(ii). In view of above observations of CERA Audit, a Show
Cause Notice was issued to the appellant, wherein it was proposed that as
to why - the Total transitional credit of Rs.36,44,333/- i/r. Additional duty of
excise on textiles and textile articles - TTA and Rs.39,435/- i/r. National
Contingent Calamity Duty wrongly availed in Form TRAN-I should not be
demanded and recovered under Section 73(1) of the CGSTAct, 2017; Penalty
should not be charged under Section 73(9) of the CGSTAct, 2017; Interest at
appropriate rate on amount of Input Tax Credit wrongly availed or utilized
should not charged and recovered asper Section 50 of the CGSTAct, 2017.
The said SCN has been adjudicated by the adjudicating authori
issued the impugned order vide which confirmed the demand of
availed Input Tax Credit along with interest under Section 50 oft
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Act, 2017 as alleged in the SCN. The adjudicating authority has also
imposed penalty of Rs.3,64,434/- and Rs.3,944/- on the appellant and
ordered for recovery of same under Section 73(9_) of the CGST Act, 2017.

r ' ·' •' I ; .

. . ~,.. . ·. l • . •

Utilized 1 'arid 'there is nothing there under, to militate against the
availmeit in'question. The appellant relies on the following _cases :
'
1

·, o Uiior 'ofIndia V. Ind-Swift Laboratories Ltd. [2012(25) S.T.R. l84f
·

1o EidherMbtors Ltd. •v.' Union· of India [1999 (106) ELT 3]
'
1o · .SMLisu'zu Ltd'. V. Union of India [2016 (340) ELT 643]

o. Commissioner of C. Ex.~ · Bolpur V/s. Ratan Meltin

"i Ihdistries '[2008 (231) ELT 22]

or.'K. Lakshmi cement Ltd. V. Commercial Tax Officer,
(ddjcs:ri.'«sij '/

"z7

2(iii). Being aggrieved with the impugned order the appellant has
filed the present appeal on 04.10.2021 wherein stated that -

- the department has referred the Rule 11 (3) of Cenvat Credit Rules, 2004
and concluded that the appellant is not eligible for Cenvat Credit on any
input or capital goods and they were liable to reverse the Cenvat Credit

taken after opting for exemption Notification No. 30/2004 CE dated
09.07.2004. Thus, according to the department the cenvat credit availed
by them was liable to lapse. Accordingly, they have wrongly availed
transitional ITC amounting to Rs.36,83, 768/- in the Form TRAN-1, in
3- %1.. . , . . - .. ~ _ · ( . : , i: · ?

contravention· of Section 140(3) of the CGST Act, 2017 read with Rule
j ! : . ( . ::: ; . ' 4a't, : '. . '.J '. " ' I

117 of CGSTRules., 2017.
".. I!v; ,:° :

- As regards to appellant eligible for transfer of TTA & NCCD cenvat credit
· under GST regime by filing TRAN-1, the appellant submit that the CGST.. , i : . ':; :,· I . . , .. ·, ' .· ' !

came into · effect on O 1.07.2017 and the appellant had availed: cs·Ero e < ' ... : I ··. . : i . .
' ',•' ·acclmulat'ed ctedit as against its tax liability.

1 - .' . 1.. _ . • ~ . _

The pro~iszons ofSection 140(8) entitle it to avail utilization of the credits
• , I • , · r ·· · · · . , i +. "i, +', ,

carried foriuard in a return relating to period ending with the day
• - 'i '4,'· . ·. i ; • .

immediately preceding the appointed_ day. The provisions of Section
; . ,' , I ·Ee 1.,i . • . I . ~

140(1) use· the· expression Central Value Added Tax (CENVAT) credits as
• NJ, a . . :

having same meaning as assigned in the Central Excise.Act, 1944 and
·: ..·./I'.,.:,·· ,·· ri,.· ·. 11 ·' , .

cotmected rules. The appellant wants to state that for the pu,,rpose of
'. ._ ~ ' I'. • ;·r :•~-- : _!, '. ' ±, 1 . . '• I ! ,. ' ·., . •

CentralExcise Act and Rules, TTA & NCCD are 'credits' and thus, in the
I.; 'J•--,,:_i·· . :·•; ,·· • :._."' : ,·• ;t : ·-;•., •

light ofexpldnation to Section 140; such credits would also be eligible to
be credited, transitioned and utilized.

,. , . t -.•. -. ••• ', £· t, • ,,-; :. •.. · I

The ' proviso · 'to ' · Section 140(1) specifically delineates those
'cirtumstdrf~e's/''cbnditions. u'ri.der which credit availed may not be

0

.0
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stop proceedings initiated in this case.

o Commissioner of C. Ex., Bhopal V. Minwool Rock Fibres Ltd. [2012
(278) ELT 581]

- GST was introduced with much fanfare in 2017 with discussions
preceding the enactment nearly from 2009 onwards. The scheme of GST

was to provide a comprehensive indirect tax levy subsuming varous
indirect tax enactments that had been inforce prior thereto.

- In the present case, admittedly, there zs no

notification/ circular/instruction that has expressly provided that the

credit accumulated would lapse. 'Not only this, the credit has been

carried forward manually and reflected in the returns from time to time
and such accumulated credits stare the Revenue in the face. Having
permitted the appellant to carry forward the credit, the authorities

cannot now take a stand that such credit is unavailable for use. The
provisions of sub-section (1) read with sub-section (8) of Section 140,

and the explanation there under make it more than clear that all 0
available credit as on the date of transition would be available to the
appellant for set off In support referred case of Eicher Motors Vs. Udion
ofIndia and Others [1999 (106) ELT 3].

- Appellant relies on case laws - 2019 (30) GSTL 628 (Mad.) in the High

Court ofjudicature at Madras Dr. Anita Sumnath, J. Sutherland Global
Services Pvt. Ltd. V/s. Asstt. Commr. of CGST &, C. Ex. Chennai writ
petition No. 4773 0f 2018 and W.M.P Nos. 5916 & 13148 of 2018,
decided on 05.09.2019.

- Input Tax Credit (ITC) - Transition to GST - Accumulated credit of
Education Cess, Secondary and Higher Education Cess and Krishi

Kalyan Cess - Credit continues to be available till such time it is 0
expressly stated to have lapsed - Io notification/ circular/ instruction
expressly provided that credit accumulated would lapse. The language
of Section 140 (1) and (8) both make it clear that an appellant to GST is

entitled to transition of 'the amount of cenvat credit carried forward in

the return relating to the period ending with the date preceding the
appointed date' and this in the present case includes accumulated
credit of EC, SHEC and KKC [1999 {106) ELT 3 {SC) applied, 2018 (14)

GSTL 522 (Decl.), 2015 (319) ELT 598 (SC), AIR 2016 SC 4443

distinguished] [para 22, 23, 24, 27, 34, 35, 36, 37, 40, 41, 42, 43, 44,
47, 48, 49, 50] Petition allowed.

So, from the above it is clear that the appellant has rightl
cenvat credit of TTA & NCCD and thus the appellant hereby

,\
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- The SCN covers period of December 2017 and SCN issued on
04.12.2020 by invoking the extended period of limitation. In the SCN it

has badly alleged that the appellant has suppressed the information
' .

0

from depart7J1,ent. The appellant is fling GSTReturns regularly from time
to time hence, extended period cannot be invoked as there is no
supp,;ession, willful misstatement on the part of appellant. The SCN is
liable to be dropped on this ground also.

- Since, the appellant has not suppressed any information from
department and there is no willful misstatement the penalty imposed
under Section 73(9) of the COSTAct, 2017 is not justified. In this regard
relied upon the decision of Hon'ble Supreme Court in the case of

Hindustan Steel Ltd. V/s. The State of Orissa reported in AIR 1970 (SC)

253. Also referred case of Kellner Pharmaceuticals Ltd. Vs. CCE
'•!•,. .• i •

reported in 1985 (20) ELT 80.
l .I .

r : ,,'. + 1 i •

3. Personal Hearing in the matter was held on 13.07.2022 and
2709.2022 Wherein Sh.' Vipul Khardhar, CA appeared, on behalf of the

·l i: I :. I ,] : ,) ~ ; ' I. . ·, . : • '- ' I I ' ' .·

'Appellant' as authorizetj representative. During P.H. he has informed that
$5,+. "i, . w.'i:··7

they want to gi,ve ~dditional submission/information, which was approved'..'!'., : · .•.
and 5 working days period was granted.

:': !.: .8. ! :

, Accordingly, the appellant has submitted the additional
1.7: · · ,.', ,: J. :'..:.. o I: ·••. • , f ! ~ :. (. ; I

submissiorr qn · _17.10.~?022 -Whe,n~in the appellant has reiterated the
Id I.,·'·.: ·.:. 1.11 ·I II. I' _11 ; .' ,' '.--·•.· :.. '

submis~i.on ,rnad~ till .date .. The _a_ppellant has submitted that they havefi•':'. J. ' · • ' . -,I.' : :! ·±• + •• ·'[ i . ·.

rightly transferred the. TTA & NC:CD. Cenvat credit in TRAN-1 under thel:, ± ·4 '..0 I· ... ,· 1 .·.·,'·.++ . .
GST Regime. The appellant in the additional submission has referred the·:,, , ., '11 ~: ·.) ,· · •,·_ r ,, :.1 · ·A .

Section.140 of the ,CGST. Act, ,2017 and same case laws as were referred• ·(,,, '. ;· •. I ,. I. . . . ·-: ,.· ' ' ··:-•

in the appeal memorandu_m. According to. appellant the TTA & NCCD
Cenvat Credit were carried forward. manually and reflected in the returns'' ·, ' I , , , , •

, I \ . 1 . I

from time to time, accordingly ,they have rightly transferred the said credit
by filing TRAN-1 ,in GST Regime, Hence, the imposition of · penalty in,·' :." :·J:·l',1· : ' ... : I:• ·1: .I ··.• : :,. •f • •

present case is .. not justified. The demand is also. time barred as SCN is'!· ·f·I. I ·\' ,, . ·,• ·, 1·!·1' ·/•:, :1 ,1, ! ,. !I""•,. ·I ,· ·:1···1\·: '··, ! ·) 1 •. , , ,,I • \ .,.. •: J. - . . . , I

issued. on 04.12.20 covering period of December'2017, though there was-14: '·}""%3 !«. .re

no suppression, of.,fats or misstatement. Hence, extended period of
limitation cannot be invoked in the present case.::":J + ..I!±!: 1 20%:

0

: iii :t ·. : : ;'; I · i I : ) '(' -,-i , (' :': -: i I · · : ,; 1

Discussion and Findings : . . .
•
11 I •j I '» KB· y: '.. 1, ,-s · w'. . ... '. .. . -a.~ 1!ci ?11,'Y,

4.(i),- Oc:, '!P' i . ; ·.) ~a,ye,. ,Care(ul,!:Y , gone thrpugh the facts~,, -~~~"e.
· a\/i/,il.pble qn_ re,c9rd,s( .~ubIT]j~s(orl§;ITJade by the 'Appellant'~u hejfJfp,ls
M~rr,9r~n;9ym 1a9 "YH"; 9?;-througfl. a_dditional submission. 1ib.,,;~r~(be

·rt£,{1.4,+..' -.-
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'Appellant' had claimed the ITC of Rs.36,83,768/- through TRAN-1 which
comprises Additional Duty of Excise on- Textiles and Textile Articles -=- TTA

of Rs.36,44,333/- and National Contingent Calamity Duty of Rs.39,435/-.
In this regard, the audit has pointed out that the appellant was availing

benefit of exemption under Notification No. 30/2004-CE dated 09.07.2004

since 2004 and after opting for benefit of same, the Cenvat credit in
·: {

question were lapsed as per Rule 11(3) of the Cenvat Credit Rules 2004.
t

However, the appellant kept showing the above Cenvat balance in ER-1

Returns. Accordingly, the audit has pointed out that though the above

Cenvat Credit was not eligible to be carried forward in GST era, the
taxpayer carried forward same irregularly and claimed same by filing
TRAN-1.

0
of the Table below and falling within the Chapter, heading No. or sub-heading
No. of the First Schedule to the Central Excise Tariff Act, 1985 (5 of
1986) (hereinafter referred to as the Central Excise TariffAct), specified in the
corresponding entry in column (2) of the said Table, from whole of the duty of
excise leviable thereon under the said Central Excise Act: Provided that
nothing contained in this notification shall apply to the goods in respect
of which credit of duty on inputs or capital goods has been taken under
the provisions ofthe CENVAT Credit Rules, 2002, 

4(ii). In view of above, I find it pertinent to refer the
provisions of Rule 11(3) of the Cenvat Credit Rules, 2004 and Notification O

'
No. 30/2004-CE dated 09.07.2044. The relevant provisions are
reproduced as under :

Notification No. 30/2004-CE dated 09.07.2004 :
G.S.R. (E). - In exercise ofthe powers conferred by sub-section (1) ofsection SA
of the Central Excise Act, 1944 (1 of 1944) read with sub-section (3) of
section 3 of the Additional Duties of Excise (Goods of Special Importance)
Act, 1957 (58 of 1957) and in supersession of the notification of the
Government of India in the Ministry of Finance (Department of Revenue) No.
07/2003-Central Excise dated the 1st March 2003, published in the Gazette of
India vide number G.S.R. 137 (E), dated 1st March 2003, the Central
Government, being satisfied that it is necessary in the public interest so to do,
hereby exempts the excisable goods of the description specified in column (3)

Rule 11. Transitionalprovision.
(1) Any amount ofcredit earned .....

(2) A manufacturer who optsfor exemption ....

(3) A manufacturer or producer ofa final product shall be required to
an amount equivalent to the CENVAT credit, if any, taken by him i
of inputs receivedfor use in the manufacture of the saidfinalpro
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I

CENVAT credit, if any, lying in his credit, the balance, if any,
still remaining shall lapse and shall not be allowed to be utilizedfor
payment of duty on any other final product whether cleared for home
consumption or for export, or for payment of service tax on any output
service, whetherprovided in India or exported.

lying in stock or in process: or is contained in the final product lying in
stock, if,-

-'
(i) he optsJar exemption from whole of the duty ofexcise leviable on the said

. finalproduct manufactured orproduced by him under a notification issued
under section SA of the Act; or

(ii) the said final product has been exempted absolutely under section

SA of the Act, and after deducting the said amount from the balance oj

In view of above provisions, I find that the taxpayer who opts
0 fot eiie'mptloll' benefit·under N~tlfication No. 30/2004-CE were not eligible11..5. :' - ·

for Cenvat Credit on any input or capital goods. They were also liable to' ! ·1 -,,1- , . i ,· ·.,. i ,-,, '.:, ', ·_, '

pay equal amount of,Cenvat Cre,c;lit if any taken on inputs received for
I • · '· , ··· - l_1, · .. I

manufacture.of said final pr_oduct,and is lying in stock or in process or
contained in final. ·prod,uct lying. in stock, after opting for exemption under
Notification N6. "30/2004;,.CE·.

,r i , '

4(iii). On carefully going through the submissions of
I::: ' ,' : I ; t"• - I ' ', ' , t , : ~ '. ; • '

appellant, I find that th_e appellant is not disputing about the fact that they,·i,·c · ' t , • ·, ·

were availing benefit of exemption under Notification No. 30/2004-CE~;: ' :: .1- •... . -. ! It '. ·• . ' : .' .

0 dated 09.07.2004 and simultaneously, carrying forward the balance of
Cenvat Credit ,in ER-1 ,Returns. .I find that the appellant is mainly

contending,that no- notification/circular/instruction that has expressly
provided., that the credit accumulated. would lapse. Further, according to
appellqn,t the credit was carried forward manually and reflected in the

. :' : + I I_ • f • ' ' ' 'I '. . . -. I • ,. ' i •

returns.from time, to time and thus, having permitted the appellant to carry
forward.,phe same, the authoritiesnow cannot take a stand that such
c,redit.wa.s not ayi:3i_l_9blE] for use. Further, I find that the appellant has· , .1 : • , ! , I,z/4 , ·: . . . ; )· , : . , 'J'~. 1 , •

referred the provisions of sub-section (1) read with sub-section (8) of

Section 140 and contended that .all available credit as on the date of. l i! Ee 1 1
transition would be available to them for set off.. . . .. . ' ' . . . 'r:± . ' r ';· . I ; I • • • ' • i . ! ' l ~ ;

T:: ; . , · ! I ,. 1 j .. ~ i.

~C,i,vt , I<:_ : : , . . ,.. In the,view of.foregoing, I find that in GQ!'" ,ime
- ,a"; re,the areant has, epatmed mput Tax create arc) ot "e 9$)8@A

balance, gt June 2017 componses or Addition Duy or Excise op$feeaj#;
· T,extqe:_-.Articl~i5,1._1 TfA 1and. ~fl_tionpl ,· Contingent Calamity \Dt..f.tt,,,

0

-~ey.;~~f •. ;o! ·4 1 ·, ·: if f
«» ,J I . • • I t ----
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Rs.36,83,768/- through TRAN-1. I find that the appellant was 'availing the
exemption benefit of Notification No. 30/2004-CE which was issued by the

Government by exercises the powers conferred under Section SA of the
Central Excise Act, 1944. Therefore, in view of foregoing discussions I find

that the appellant was not eligible for Cenvat Credit on any input or capital
goods. Further, in light of Rule 11(3) of the Cenvat Credit Rules, 2004
they were also liable to pay equal amount of Cenvat Credit taken on

l

inputs received for manufacture of said final product and is lying in stock
or in process or contained in final product lying in stock, after opting for

exemption under Notification No. 30/2004-CE. Thereafter, after deducting

the said amount the balance, if any, still remaining shall lapse and shall

not be allowed to be utilized. Accordingly, I find that the appellant has
transferred the balance of cenvat credit in TRAN-1 which was actually
lapsed and not available to them.

4(v). In this regard, I find it pertinent to refer the relevant
provisions of Section 140 of the CGST Act, 2017, the same is reproduced
as under:

Section 140. Transitional arrangements for input tax credit.
(1) A registered person, other than a person - opting , to pay tax

under section 10, shall be entitled to take, in his electronic credit ledger,
the amount of CENVAT credit 1/of eligible duties] carried forward in the
return relating to the period ending with the day immediately preceding
the appointed day, furnished by him under the existing law ?[within such
time and] in such manner as may beprescribed:

Provided that the registered person shall not be allowed to take credit in
thefollowing circumstances, namely:

(i) where the said amount of credit is not admissible as input tax credit
under this Act; or

(ii) where he has not furnished all the returns required under the existing
lawfor theperiod ofsix months immediatelypreceding the appointed date;
or

(iii) where the said amount of credit relates to goods manufactured and
cleared under such exemption notifications as are notified by the
Government.

(2) A registered person, other than a person opting to pay tax

under section 10, shall be entitled to take, in his electronic credit ledger,
credit of the unavailed CENVAT credit in respect of capital goods, not
carried forward in a return, furnished under the existing@r@Rhi, for

tN¢a"o ",\me aroa eao van me au nreatetu re#%j"gs@.@sighted
day 2/wzthzn such time and] n such manner as may beptes ra el: z%

a "> 75% "·..
2, 4°."o ·o°

0

0
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!

Provided that the registered person shall not be allowed to take credit! ·
unless the said credit was admissible as CENVAT-credit under the existing! .

law and is also admissible as input tax credit under this Act.

0

On carefully going through the above provisions, I find that the provisions
are very much clear that the registered person are entitled to take, in

their electronic credit ledger, the amount of CENVAT credit carried forward

in the return relating to the period ending with the day immediately

preceding the appointed day, furnished by !them. Provided that registered

person shall not be allowed to take credit where the said amount of credit
. relates to goods manufactured and cleared under such exemption
notifications as are notified by. the Government. I find that in the present

case the appellant has claimed the ITC of.amount of CENVAT credit carried
forward in return· relating to period ending with day immediately preceding

fl _;, •.i i..a ' ' . ' . . ·, ,. '·

the appoipteq day,_ however, I f,irid that the· said amount of credit relates
.' . i ,.: . {' ;'. :,, . ' i II

to goods, manufactured and cleared under exemption notification. Hence, I
find that,it,is .not, according to the provisions of Section 140 of the CGST
Act,2017.. +a ! te
l e,Further, jt is also provided that the registered person shall be

allowed to. take ,credit.which was admissible as CENVAT credit under the
,.. '

existing,law and, is also admissible as input tax credit under CGST Act,

2017., [n.the, present;case I find, that the appellant was availing the

ex~ffi8t!Of1l::b~?:~f!t,of,. _N:q~Jfitatj9n :iss,y,ed under Section SA of the Central

Excise. Act, ,1944,and,,therefore in,terms of Rule 11 of the Cenvat Credit
) Rules,,2004..n, cnvat, credjt ,on,/any inputs or capital goods was

admissible. to, the appellant. However,, the appellant has kept on showing
the,Cenyat balance ~in,ER-1 returns., of such credit. Though the above
Cenvat,credit, was,not;eligible to be carried forward, the Appellant has
carried, forward,the, same irregularly. and claimed the same by filing the
TR,L\!'J·:J.! i~-: present case. Therefore, I find that this is not according to the\ .. , ,:· l ..
provisions of Sec;:tion 1.40 of the CGST Act, 2017.

· · ·i: I' ''i, 1 ; :, , · ·. I. r ·, :

;, R1\ ·.!- I j.,

! (J'.-'li:i-·-:1 · , I.· : roi f.

4(v.i).. . . • ,Consi,dering the (oregoing facts, I hereby referred the·3:/+1 • ·,, ' ,:· : 1.'.1 1.· , 1 ::· :, . : , ., -: I· : : •
provisions of Section 73 f,the CGST, Act, 2017, the same is as under :

. ' ' . I· I'•.':. I.~·:·-:; ·11.:::-.-rct :_.i::r:::-_;:, . 1 :· .. ·.-' • i'
· Section 73. Determination . of. tax not paid or short paid or
':' (erroneou~ZifrefundedN,r:·tnput tax 'credit wrongly availe<J. or -µtilised
: : ,..fr gr, reason.other than fraud or au vwut-miss«t%pet%N>suppressor of'.facts.- [$"g
J, (1) Wheret appear$-· to' the proper officer that any tax has not bee#7 ag.gr %;

, Short pad or erroneously refunded, or where nput tax credit@ _as hgen z:
·: · · wrongly avazled'or utzlzseafor any reason, other than the reasoh·ff;>J~.{:ctJ5Jl9r ;, ·

7"«ear-#@;
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notice on the person chargeable with tax which has not been so paid or
which has been so short paid or to whom the refund has erroneously been
made, or who has wrongly availed or utilised input tax credit, requiring him
to show cause as to why he should not pay the amount specified in the
notice along with interest payable thereon under section 50 and a penalty
leviable under theprovisions ofthis Act or the rules made thereunder.
(2J The proper officer shall issue the notice under sub-section (lJ at least
three months prior to the time limit specified in sub-section (10) for issuance
oforder.
(3J Where a notice has been issuedfor any period under sub-section (lJ, the
proper officer may serve a statement, containing the details of tax not paid
or short paid or erroneously refunded or input tax credit wrongly availed or
utilised for such periods other than those covered under sub-section (1), on
theperson chargeable with tax.'
(4J The service ofsuch statement shall be deemed to be service ofnotice on
such person under sub-section (1J, subject to the condition that the grounds
relied uponfor such tax periods other than those covered under sub-section
(lJ are the same as are mentioned in the earlier notice.
(5J The person chargeable with tax may, before service of notice under
subsection (lJ or, as the case may be, the statement under sub-section (3J,
pay the amount of tax along with interest payable thereon under section
50 on the basis of his own ascertainment of such tax or the tax as
ascertained by the proper officer and inform the proper officer in writing of
suchpayment.' ·
(6J The proper officer, on receipt of such information, shall not serve any
notice under sub-section (lJ or, as the case may be, the statement under
sub-section (3), in respect of the tax so paid or any penalty payable under
theprovisions ofthis Act or the rules made thereunder.
(7J Where theproper officer is ofthe opinion that the amountpaid under sub
section (5J falls short of the amount actually payable, he shall proceed to
issue the notice as providedfor in sub-section (lJ in respect ofsuch amount
whichfalls short ofthe amount actuallypayable.
(8J Where any person chargeable with tax under sub-section (lJ or sub
section (3) pays the said tax along with interest payable under section
50 within thirty days of issue of show cause notice, no penalty shall be
payable and all proceedings in respect ofthe said notice shall be deemed to
be concluded..
(9J Theproper officer shall, after considering the representation, ifany, made
by person chargeable with tax, determine the amount oftax, interest and a
penalty equivalent to ten per cent. oftax or ten thousand rupees, whichever
is higher, duefrom suchperson and issue an order.
**(1 OJ The proper officer shall issue the order under sub-section (9J within
three years from the due date for furnishing of annual return for the
financial year to which the tax not paid or short paid or input tax credit
wrongly availed or utilised relates to or within three years from the date of
erroneous refund.
(1 lJ Notwithstanding anything contained in sub-section (6J or sub-section (8),
penalty under sub-section (9J shall be payable where any amount of self
assessed tax or any amount collected as tax has not been paid within a
period ofthirty daysfrom the due date ofpayment ofsuch tax.

In view of above, it is very much clear that in the matter of
Input Tax Credit wrongly availed or utilized, as per section 73 of the CGST

Act, 2017 the proper officer shall issue the notice under sub-section (1) at
least three months prior to the time limit specified in sub-section (10) for
issuance of order. As per sub-section (10) the proper officer shall issue

the order within three years from due date for furnishing annual retur.
is obvious that due date for furnishing annual return for F.Y. 2017

after 31.03.18 and in the present case the appellant has filed '

0

0
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return on 31.01.2020 and demand in question is issued by proper officer
on 04.12.2020. Therefore, on carefully reading the above provisions,· I do

. .

not find any force in appellant's . contention that the demand is time
barred.

In view of above, it is also very much clear that _in the matter
of Input Tax Credit wrongly availed or utilized, as per section 73 of the
CGST Act, 2017 such person is liable to pay such ITC with interest under

' .

0

Section 50. Penalty is also leviable under the provisions of CGST Act,
2017. Therefore, I do not find any force in appellant's contention that
penalty is not justified in ·present case..

5. In view of the foregoing facts I do not find any force in the
contentions of the 'appellant'. Accordingly, I find that the impugned order

passpgd by the adjudicating authority is legal. and correct and as per the
pr,ovisions of,G,STlaw.. , ..

~ ; • , , t , • , : I • -. • , . I , '

.JI Ii;..L.1 r .•!.

., I . : , i. : ' ·' ·-' i; .:·. ·.

l ! : . : ' J:

' { ! . ' 's-y I •

6., +,, Accordingly, I,do, not find any reason to. interfere with the. .

decision taken by the adjudicating authority vide "impugned order".· In view
of above discussion, I,reject,the appeal filed by the 'appellant'.

7. 1,,$leaft<pf ft .+$=ftm Rqzra sqla a@at fa orate
;The:appeal fUe.di~y.tbe appeUamt stands dispos

:: ' I ': ,, I

3 ,
,,fM1' ir Rayka) ·

fi ·.· •:.',: ,_-,; U :-: .,,, •>. :i , ncrl Commissioner (Appeals)
. '<\.~ 1!ti ?'tcr,ils:

·i [ • a«c"?•·. +. ,' . · •• ,'%
.•, -:'S.-r,~· .-;-'':'.\~ 1'~]1Date: 31.10.2022, · · 1·,.•. , 11~,I: - .• i ... , : • cy·g ..~r-··tj•;:-;.

?JO·v · · ,~ ~ 1;-,:,. ; ·.• ·
'i:i:'" ~•.,, L·...> :-,_ :· ·11. ··-'· . €.5%

C ., ' ''·.' I •~
Superintendent(Appea~)
Central Tax; Ahniedabad . t-U•. ; · ,, , , ,

0

Byi R.P.ftLD.- s1 ·4. {i : .. 0
\ I : ' ._J .

To, .ri.rs +.aos ·;
M/s. Soma Textiles & Indusries Ltd.',
Rakhial ~'?:l;lc/,, R,a.khial,,::::f\h,rne~,i;1ba,9,:r: 3,a0023

Copy to:

. I
j :.,:

1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone. ·
2. The Commissioner, CGST & C. Ex., Appeals, Ahmedabad.
3. The Commissioner, CGST & C. Ex., Ahmedabad-Soutli.
4.. The Deputy/Assistant Commissioner, CGST & C. Ex, Division-I, AhmedabadSouth. ··

The Additional Commissioner, Cent -~-:-T. x (System), Ahmedabad South.
Guard FIle. · ~,ad3%ea.
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